' The CASE of the Counteſs Dowager of Roſcommon, Plantiff 
In a Writ of ERROR againſt Mr. Fobu Walcott, Defendant. 


Fu'y 12. 1633, R. THOMAS W4LCOTT, the Detendant's Father, was tried at the Old-Baily, upon an Indiament of High-Treaſon ; among other things, for Conſpiring 

( a) In his Letter, which, and Cowpalling to kil! King Charles the Second : according to the Evidence given at the Trial, and, in Effet . Confirmed by Mr. Walcott's (a) own Letter to 

as Mr. Blathwayt proves, he | the then Sccretary ot State, and (b) Declaration at his Execution; this was to have been by an Aſſaſſination : at which Mr, I alcott was to attack the Guards, while 
own'd before the Council ; others ſct whon the K/ng. 


he confeſſes himſelf guilty 
of a Crime for which his Life 


was in the King's Power ; proffers a full d;/covery of all he knew, and to be a Spy upon his Party : And at his death, being asked if he could aiſcouer any more than he had done already, ſaid, I have not ; in the general I told the King the thing 
was laid wery deep. (6) In the Speech which he read out of his Paper, he argues againſt the probability that he ſhould be concern'd againſt the King sLife ; or not know that to attack the Guards, while attending on his Perſon, was 
the ſame thing ; bur dozs not deny what the Witneſſes ſwore : Agrees that Mr. W:/# propoſed the lopping the two Sparks ; whenafterwards preſs d to declare his knowledge, confeſſes the Kmg's death was propoſed : Only ſays, he was 
z8t to have a hand in it. Yet ſome, who ſeem to have very little regard to truth , or to the Memory of the Lord Rufell, would make his Cafe and Captain Walcott 's the ſame. When r. "The utmoſt of which the Lord 
Ruſſel was accuſed, was the conſenting in caſe of a Riſing, which appears not to have been reſfolv'd on by him, to furprize the uards, when they were not attending upon the King's Perſon : Which Conſent was not proved by any 
words of his mentioned at the Trial. And the thenikief «ce intimated, as far as he durſt, ' that the Jury ought not to finChim guilty, unleſs they believed he had a deſign to kill the King, 2. At his death he appeal'd ro God, that 
he knew how far he was always from Deſigns againſt er or altering the Government : Declared, Thar to his knowleds be never ſaw Captain Walcott : In the words of a dying man proteſted he knew of no Plor, either againſt the 
King's Life, or the Government. And in his laſt Speech has theſe memorable words. I have always loved my Country much more that my Life ; and never had any deſign of changing the Government ; which I value and look upon as one of the beſ# 
Governmes.ts in the world; and would always have been ready to venture my Life for the preſerving of it ; and would have ſuffered anfqyremity , rather than have conſented to any Deſign to take away the King yy Neither ever had man the 
impudence to propoſe ſo baſe and barbarous a thivg to me, | | 


4 þ 
FO # ferdevior- Mr. Walcott being found guilty, the uſual Judgment in High-Treaſon was duly pronounced, as appears by the Minutes, or ſhort Entry upon the Original Indictment, in theſe 
words. | | 
Conſiderat. eſt quod duccatuer ad Gaolam Domini Regis unde venit & ibidem ſuper Bigam panatur, & abinde uſque ad Furcas de Tyburn trabatur, & ibidem per collum ſuſpendatur & vivens 
ad terram proſternatur. Et quod ſecrets Membra ejus amputentur : Et interiora ſua extra ventrem ſuum capiantur | ipſoque vivente | comburantur. Et quod Capnt ejus amputetur. Quodque 
Corpus efu in quatuor partes dividatur. Et quad Caput & quarteria ilia ponantur ubi Domjnus Rex afſignare vol#ertt. 


But the Record hereupon, reciting at large the whole Proceedings againſi the Priſoner, is thus: 


Cenſiderat: eft quod predifius Thomas Walcott, ducatnr ad Gavlam Domini Regis de Newgate unde venit, & ibidem ſuper Bigam ponatur, & abinde uſque ad F arcas de Tiburn travatur, — 
& ibidem per Colium ſuſpendatur ; & tivens ad terram proſternatur. Et quod ſecreta Membra «jus amputentur, & Interiora ſua extra ventrem ſunm Capiantur, & in Iznem ponantur, Et &- 4 GxD-0, 4% 
quod Caput cjus amputetur. Duodque corpus ejus in quatuor partes dividatur. Et Caput & quarteria ill ponantur ubi Dominus Rex ea offignare volmerit. Ig DT OW | 
Whercby it appears, That, bating the Immaterial Omiſſion out of the Minztes, of throwing into the fire what is there appointed to be burnt ; the only variance between the 
Minutes of the Judgment pronounced, and that which is recited in the Record at large, is, that [ itſo vivente | which is not proper Latine for before bis face, is lett out of the 
Recital, but was in the Mivutes of the Judgment pronounced. 3» | 
Soon after the Judgment and Exccution , Mr. Walcott's Eſtate , which was greatly Incumbred, was granted by King Charles to the latc Earl of Roſcommon, in conlideration 
of Services, and a Debt from the Crown of ſeveral Thouſands of Pounds, The (id Earl, having very little Eſtate remaining belides this, gave what he had to the Plain- 
| tf, his Wife. | | 
Efter Term, 1695; Mr. Fobn Walcott, Son of Thomas, brought a Writ of Error in the King's-Bench to Reverſe his Father's Attainder. Aﬀter ſeveral Arguments at the Bar , it was reverſed by the 
| Judges of the King's Bench, for no other Cauſe, but that [ ipſo vivente ] was left out of the Record returned. before them 3 Though it appeared by the Minutes vpon the Ori- 
ginal Inditment, which was likewiſe brought up ; That thoſe words were recorded in Court by the Clerk of the Indidtments. | 
The Lady Roſcommon has b: ought a Writ ot Error rctornable into Parliament, upon the Judgment of the King's- Bench; and the Record being before the Lords in Parliament, 
the Attorny General ; beſides General Errors, particu'arly mentions the want of a Warrant of Attorney upon Record , to Authorize one Benedic} Brown to proſecute the former 
Writ of Error, as Mr. Walcort's Attorney. 


It not appearing upon the Record before the Lords, whether this be ſo or no, the Lady Roſcommon petitioned the Lords for a Certiorari to the Chief Juſtice of the King's- Ber ch, 
to certify, whether there be any (ſuch Warrant filed on Record ; Who has certified that there is none. 


ENS REASONS fwupconfirming the Attainder. " 


E: HE want of a Warrant cf Attorney upon Record, is manifeſt Error at Common-Law, and has ofcen been ſo adjudged : Nor is it help'd by any Statute, unleſs in Civil 
Cauſes3 and that only after Verdi. This being an Error in Law, according to the common Courſe of Judgments, will be as fatal, as if there were many. Beſides 
it will appear upon arguing the Caſe, that there are other Errors in the Judgment of the King's- Bench, which were never mentioned in that Court. 
\ 2. It is hardly poſſible, that a Judgment could be executed according to w hat the Judges have ſuppoſed to be the neceſſary Form; for how is it poſſible, That a Man 
{ſhould be alive, to ſee his Bowels not only put into the Fire, but burnt, or conſumed there, according to the Import of the Word, after he had been Hanged, his Privy- 
Members cut off, and his Bowels taken out of his Body ? 

3. If it were poiſivle, it cannot be material; it being impoſſible that ſo much Seaſe ſhould remain, as ſhould render this the more terrible or painful. 

4. It appears both by Law-Books and Records, that the Subllance of che Judgnent by Law appointed for High-Treaſon, is Drawing and Hanging ; or rather as is often 
expreſſed, Drawing for the Treaſon, and Haring for the Felony included in it: to this, of later time 2xartering had been added ; but the other Circumſtances of the Execu- 
tion have been ur.certain and Arbitrary, at the Difcretion of the Judges, who declare the Will of the King; to whoſe Pleaſure the Law has left thoſe Circumſtances. 

5. to limit the Judgment to a certain Form, when trum all Ages it has been variable at the King's Pleaſure, keeping to the Eſſentials above-mentioned, is to take away 
the King's Prerogative in this Matter: which cannot be done, even by long and conſtant uſage; but this is not ſo much as pretended tor this Form. 

; 6, This is the firſt Prelident of the Reverlalof a Judgment tor the Omiſſion of theſe Words 3 whereas Judgments without theſe Words have, in Parliament, bcen declarcd 
epal. 


7. The firſt Author of Reputation in the Law, who held words of the like Import with thoſe in Queſtion to be part of the Judgment , held that a Writ of Error will 
not lye afier an Attainder, and cites an A& of Parliament to this purpoſe. 

S. If theſe Words were neceſſary to make the Judgment c:mpleat 3 the Judges, as is conceived, ought to have direQed the Record reciting the Judgment, to be amend- 
ed by the Minutes taken in Court 3 or to have judged upon both the Records before them: and that upon this evident Reaſon; that thoſe Minutes were the only Legal Au- 
thority for the Execution; the other Record, according to the uſual courſe, not having been drawn up till after the Party was Executed. 

9. If the words | ipſo vivente] are neceſſary, becauſe of the Lord Coke's Opinion, and the uſe of thoſe Words as early as the time of E. 4. | in ipfius conſpetiu}] is the true 
Form: Becauſe of the Opinion of Stanford, who was a Judge before the Lord Coke, and had Authority tor his Opinion , in ſome Judgments as early as the time of R. 2. 
But if Judgments are ſuthciently formal without | za 'conſpeciz ipſivs ] 3 with greater Reaſon are they without | ipſo vivente] which is a Variation from that Form of Words 
in which the Sentence is uſually now given, and has been very anciently. ; 

10. To ſuppoſe either | ipſ» vivente] or | in conſpeGu ipſis] to be neceſſary, not only takes from the Authority of our Law- Books, and of the Courſe of Records for ſeveral 
Ages; but of the Lords in Parliament : who have declared the Judgment upon a Traytor to be Drawing and Hanging : and have affirmed other Judgments which have 
Circumſtances added, but not thoſe in Queſtion. And is to undervalue the Learning of all the Judges of England, who have pronounced Judgment in High-Treaſon, without 
either | ipſo vivente] or | in conſpetiu ipſius | and that after theſe Forms had been uſed, | 

11. By the ſame reaſon, that the Courſe of Preltidents before the 29th of Eliz. was rejeed, becauſe there was then a Statute to confirm the Attainders of Perſons, who 
had bcen Executed, notwithſtanding the Errors of Clerks ; and, as was ſuppoſed, the Judgments cited might have been of ſuch Naturez no Eprms of Letters Patents before 
the 43d of Elizabeth, or other Statutes confirming Letters Patents, are to be received for Prefidents. 

12, The chief reaſon why thoſe Records, which have the words in Queſtion, are held to be Authentick Preſidents, is, that the Entry of the Judgments is accounted the 
Act of the Court. And by the ſame reaſon, there being ſeveral Entries upon Record, ſince the 29th of Eliz, where theſe Words are omitted ; they are to be taken for ſo 
many Judgments and expreſs Authorities, that theſe Words may be omitted at the Diſcretion of the Court. 

13. If according to thoſe firict Rules which the Courts of F:tminſter- Hall are tied to, the want of theſe Words vacated the Jugdment; nor could that Court order the 
Words to be incerted ; or judge upon view of both Records. It is hoped, That the Lords, who are not tied to-fuch Rules, will judge according to Equity, and the 
reafon of the thing, in relation to the manifeſt Guilt of the Party ; and che Abſurdity of that Form which the Judges would mike neceſſary, from Jate Pretidents, though 
there are other late, and as Authentick Preſidents, to the contrary. Nor can it be thovght that the Lords will go againſt their own former Judgments. Beſides, it is to be 
conſidered, That the advantage which the Law allows in Criminal Caſes, is chiefly in favour of Life or Liberty, and relates to the Pleadings; but when Life is gone, the 

*Feaſon of that Favour ceaſes. Nor is it to be doubted, but their Lordſpips will conſider the Conſequence of a Reverſal, which would defeat all, or motit Grants trom the 
Crown upon Attainders ; and ſu-h Filates as are yet in the Crown. For upon an exact Obſervation of the ſeveral Judgments from the earlieſt Times downwards ; it will 
appear, that few, if any, are ſo {all as this in all Circumſtances. And further yet, it in ſirineſs of the Law, the Lady Roſcommon muſi loſe the Eſtate becauſe of the 


-Omitlion of the Clerk who drew up the Record z by the ſane tfiricknels, and with greater Evidence of Law and Reaſon ; ought the Error of Mr. Walcort's Attorney to be 
witzout Remedy, | Fs 
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